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addition, must comply with the re-
quirements of the rules relating to re-
issue applications.

[62 FR 53196, Oct. 10, 1997]

§ 1.172 Applicants, assignees.
(a) A reissue oath must be signed and

sworn to or declaration made by the in-
ventor or inventors except as otherwise
provided (see §§ 1.42, 1.43, 1.47), and
must be accompanied by the written
consent of all assignees, if any, owning
an undivided interest in the patent, but
a reissue oath may be made and sworn
to or declaration made by the assignee
of the entire interest if the application
does not seek to enlarge the scope of
the claims of the original patent. All
assignees consenting to the reissue
must establish their ownership interest
in the patent by filing in the reissue
application a submission in accordance
with the provisions of § 3.73(b) of this
chapter.

(b) A reissue will be granted to the
original patentee, his legal representa-
tives or assigns as the interest may ap-
pear.

(35 U.S.C. 6, Pub. L. 97–247)

[24 FR 10332, Dec. 22, 1959, as amended at 48
FR 2713, Jan. 20, 1983; 62 FR 53196, Oct. 10,
1997]

§ 1.173 Specification.
The specification of the reissue appli-

cation must include the entire speci-
fication and claims of the patent, with
the matter to be omitted by reissue en-
closed in square brackets; and any ad-
ditions made by the reissue must be
underlined, so that the old and the new
specifications and claims may be read-
ily compared. Claims should not be re-
numbered and the numbering of claims
added by reissue should follow the
number of the highest numbered patent
claim. No new matter shall be intro-
duced into the specification.

§ 1.174 Drawings.
(a) The drawings upon which the

original patent was issued may be used
in reissue applications if no changes
whatsoever are to be made in the draw-
ings. In such cases, when the reissue
application is filed, the applicant must
submit a temporary drawing which
may consist of a copy of the printed

drawings of the patent or a photoprint
of the original drawings of the size re-
quired for original drawing.

(b) Amendments which can be made
in a reissue drawing, that is, changes
from the drawing of the patent, are re-
stricted.

(36 U.S.C. 6, Pub. L. 97–247)

[24 FR 10332, Dec. 22, 1959, as amended at 48
FR 2713, Jan. 20, 1983]

§ 1.175 Reissue oath or declaration.

(a) The reissue oath or declaration in
addition to complying with the re-
quirements of § 1.63, must also state
that:

(1) The applicant believes the origi-
nal patent to be wholly or partly inop-
erative or invalid by reason of a defec-
tive specification or drawing, or by rea-
son of the patentee claiming more or
less than the patentee had the right to
claim in the patent, stating at least
one error being relied upon as the basis
for reissue; and

(2) All errors being corrected in the
reissue application up to the time of
filing of the oath or declaration under
this paragraph arose without any de-
ceptive intention on the part of the ap-
plicant.

(b)(1) For any error corrected, which
is not covered by the oath or declara-
tion submitted under paragraph (a) of
this section, applicant must submit a
supplemental oath or declaration stat-
ing that every such error arose without
any deceptive intention on the part of
the applicant. Any supplemental oath
or declaration required by this para-
graph must be submitted before allow-
ance and may be submitted:

(i) With any amendment prior to al-
lowance; or

(ii) In order to overcome a rejection
under 35 U.S.C. 251 made by the exam-
iner where it is indicated that the sub-
mission of a supplemental oath or dec-
laration as required by this paragraph
will overcome the rejection.

(2) For any error sought to be cor-
rected after allowance, a supplemental
oath or declaration must accompany
the requested correction stating that
the error(s) to be corrected arose with-
out any deceptive intention on the part
of the applicant.

VerDate 11<MAY>2000 09:16 Sep 27, 2000 Jkt 190132 PO 00000 Frm 00073 Fmt 8010 Sfmt 8010 Y:\SGML\190132T.XXX pfrm02 PsN: 190132T



74

37 CFR Ch. I (7–1–00 Edition)§ 1.176

(c) Having once stated an error upon
which the reissue is based, as set forth
in paragraph (a)(1), unless all errors
previously stated in the oath or dec-
laration are no longer being corrected,
a subsequent oath or declaration under
paragraph (b) of this section need not
specifically identify any other error or
errors being corrected.

(d) The oath or declaration required
by paragraph (a) of this section may be
submitted under the provisions of
§ 1.53(f).

[62 FR 53196, Oct. 10, 1997]

§ 1.176 Examination of reissue.

An original claim, if re-presented in
the reissue application, is subject to re-
examination, and the entire applica-
tion will be examined in the same man-
ner as original applications, subject to
the rules relating thereto, excepting
that division will not be required. Ap-
plications for reissue will be acted on
by the examiner in advance of other
applications, but not sooner than two
months after announcement of the fil-
ing of the reissue application has ap-
peared in the Official Gazette.

[42 FR 5595, Jan. 28, 1977]

§ 1.177 Reissue in divisions.

The Commissioner may, in his or her
discretion, cause several patents to be
issued for distinct and separate parts of
the thing patented, upon demand of the
applicant, and upon payment of the re-
quired fee for each division. Each divi-
sion of a reissue constitutes the subject
of a separate specification descriptive
of the part or parts of the invention
claimed in such division; and the draw-
ing may represent only such part or
parts, subject to the provisions of
§§ 1.83 and 1.84. On filing divisional re-
issue applications, they shall be re-
ferred to the Commissioner. Unless
otherwise ordered by the Commissioner
upon petition and payment of the fee
set forth in § 1.17(i), all the divisions of
a reissue will issue simultaneously; if
there is any controversy as to one divi-
sion, the others will be withheld from
issue until the controversy is ended,
unless the Commissioner orders other-
wise.

[60 FR 20227, Apr. 25, 1995]

§ 1.178 Original patent.
The application for a reissue must be

accompanied by an offer to surrender
the original patent. The application
should also be accompanied by the
original patent, or if the original is
lost or inaccessible, by an affidavit or
declaration to that effect. The applica-
tion may be accepted for examination
in the absence of the original patent or
the affidavit or declaration, but one or
the other must be supplied before the
case is allowed. If a reissue be refused,
the original patent will be returned to
applicant upon his request.

[24 FR 10332, Dec. 22, 1959, as amended at 34
FR 18857, Nov. 26, 1969]

§ 1.179 Notice of reissue application.
When an application for a reissue is

filed, there will be placed in the file of
the original patent a notice stating
that an application for reissue has been
filed. When the reissue is granted or
the reissue application is otherwise
terminated, the fact will be added to
the notice in the file of the original
patent.

PETITIONS AND ACTION BY THE
COMMISSIONER

AUTHORITY: 35 U.S.C. 6; 15 U.S.C. 1113, 1123.

§ 1.181 Petition to the Commissioner.
(a) Petition may be taken to the

Commissioner:
(1) From any action or requirement

of any examiner in the ex parte pros-
ecution of an application which is not
subject to appeal to the Board of Pat-
ent Appeals and Interferences or to the
court;

(2) In cases in which a statute or the
rules specify that the matter is to be
determined directly by or reviewed by
the Commissioner; and

(3) To invoke the supervisory author-
ity of the Commissioner in appropriate
circumstances. For petitions in inter-
ferences, see § 1.644.

(b) Any such petition must contain a
statement of the facts involved and the
point or points to be reviewed and the
action requested. Briefs or memoranda,
if any, in support thereof should ac-
company or be embodied in the peti-
tion; and where facts are to be proven,
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